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No. 12,285 

STATEMENT OF QUESTION 

The question is whether the plaintiff may maintain a 
suit in the United States District Court for the District 
of Columbia against the District government for injuries 
received by him as the result of certain alleged negligence 
on the part of the defendant, the District of Columbia, 
for failure to properly maintain a certain sidewalk in the 
District of Columbia, where notice of such accident was 
given to the Office of the Commissioners of the District 
of Columbia within the sax months statutory period as 
provided in Title 12, Section 208, D. C. Code 1951 edition, 
but where said notice contained an error as to the exact 
time and location of the accident; but which error of the 
exact time and location was subsequently corrected by 
written and oral notification, all of which was given to a 
designated representative of the defendant, the District 
of Columbia government, within the six months statutory 
period. 
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BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

This is an appeal by appellant, plaintiff below, from 
an order of the United States District Court for the Dis¬ 
trict of Columbia dismissing this cause on May 10, 1954. 
Jurisdiction was conferred on the Court below by Section 
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306, Title 11, District of Columbia Code, 1951. Juris¬ 
diction of this appeal is conferred upon this Court by 
Section 1291, Title 28, U. S. C. A. 

STATEMENT OF FACTS 

On May 3, 1953, the appellant was injured when he 
fell in a depression and over a piece of coping on the 
streets of the District of Columbia. The fall occurred 
at the address 2024 14th Street, S. E. on the side of the 
residence at that address. The appellant claimed that 
the fall and the resulting injury was caused by the Dis¬ 
trict of Columbia’s failure to repair or properly maintain 
a hazardous condition of its streets of which it had 
notice. 

By letter dated September 21, 1953, (See App. p. 8A) 
appellant notified the Office of the Commissioners of the 
District of Columbia, through counsel, that he had sus¬ 
tained the above described fall. However, that letter in¬ 
correctly stated that the fall occured May 14, 1954. The 
letter also incorrectly stated the fall occured in the North¬ 
west section of the city. 

By letter dated September 24, 1953, (See App. p. 16A) 
the Office of the Commissioners of the District of Colum¬ 
bia notified the appellant’s counsel that the notice of 
September 21, 1953, had been received in that office and 
the same had been referred to the Office of the Corpora¬ 
tion Counsel for further consideration. Immediately 
after receipt of that letter, and in compliance therewith, 
the office of the Corporation Counsel telephoned the ap¬ 
pellant’s attorney and requested an appointment to dis¬ 
cuss the case (See App. p. 18A). An appointment was 
arranged within two or three days, and at that conference 
a representative of the Corporation Counsel’s office told 
the plaintiff’s attorney that he believed that the notice 
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given the Commission’s Office had stated the location of 
the fall incorrectly. The attorney, as soon as possible, 
contacted the appellant and ascertained the accident had 
occurred in the Southeast section of the city of Washing¬ 
ton, D. C. (See App. p. 13A). Immediately the attorney 
telephoned the Office of the Corporation Council and gave 
notice of the correction. On this occasion counsel was 
notified that the Office of the Corporation Counsel had 
already learned the correct address and had had repre¬ 
sentatives or investigators at the scene (See App. p. 14A). 

Subsequently the appellant ascertained that the notice 
addressed to the Commissioners was also incorrect in 
stating that the accident occured May 14, 1953, and on 
October 14, 1954, a letter was addressed to a representa¬ 
tive of the Office of Corporation Counsel giving the cor¬ 
rect date of the occurrence. (See App. p. 9A). All of 
these conferences, conversations and correspondence took 
place well within the statutory period of six months al¬ 
lowed for the notification to the Office of the Commis¬ 
sioners of the District of Columbia, under Title 12, Sec¬ 
tion 208, D. C. Code, 1951 ed. During this period of 
negotiations with the Office of the Corporation Counsel, 
that office asked the appellant to furnish them with ex¬ 
tensive data pertaining to the accident and the parties. 
This material was obtained, assembled and furnished by 
letter dated November 13, 1953 (See App. p. 10A). This 
information contained both the exact date that the fall 
occurred and the exact place where it happened, although 
this information had been furnished several weeks pre¬ 
viously, a fact which is admitted by the defendant’s coun¬ 
sel (See App. p. 16A, 20A). Since there seemed to be no 
desire on the part of the defendant to negotiate further, 
the plaintiff-appellant filed suit November 23, 1953 (see 
App. p. 2A), alleging the aforementioned fall was due to 
the defendant’s negligence. 


4 


During the month of December, 1953, an attorney from 
the Corporation Counsel’s Office asked counsel for the 
plaintiff on three occasions for extensions of time to file 
an answer to the complaint. On each occasion the plain¬ 
tiff consented to the extension for additional time to file 
an answer to the complaint. No answer to the complaint 
has ever been filed, but on December 31, 1953, a Motion 
to Dismiss Complaint was filed (See App. p. 4A) based on 
the failure of plaintiff to give notice in compliance with 
Title 12, Section 208 D. C. Code, 1951 Edition. 

On March 16, 1954, argument was had on the Motion 
to Dismiss. In the argument on behalf of the defendant, 
the Assistant Corporation Counsel twice admitted that 
the defendant had notice of the time and place of the 
accident within the statutory period, and that the defend¬ 
ant was not prejudiced anyway by the errors in the notice 
to the Office of the Commissioners of the District of 
Columbia (See App. p. 16A, 20A). On May 10, 1954, an 
order was signed granting the Motion to Dismiss the 
Complaint. 


STATEMENT OP POINTS 

L The Court Erred in Granting the Motion of the 
Defendant to Dismiss the Appellant-Plaintiff’s Suit for 
the Season That Notice Had Not Been Given the De¬ 
fendant, Commissioners of the District of Columbia, in 
Compliance With Title 12, Section 208, D. C. Code, 1951 
Edition. 


SUMMARY OP ARGUMENT 

Appellant’s notice of September 21, 1953, addressed 
to the Commissioners of the District of Columbia (see 
App. p. 8A) is a proper and legal notice to the defendant 
and complies with Title 12, Section 208 of the District of 
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Columbia Code, 1951 edition; for, any errors contained in 
this notice were properly and legally cured by giving 
notice of the defects and the corrections thereto to the 
District of Columbia authorities, designated by the Com¬ 
missioners of the District of Columbia, within the six 
months statutory period. 

ARGUMENT 

The Court Erred in Granting the Motion of the De¬ 
fendant to Dismiss the Appellant-Plaintiff’s Suit for the 
Reason That Notice Had Not Been Given the Defendant, 
Commissioners of the District of Columbia, in Compli¬ 
ance With Title 12, Section 208, D. C. Code, 1951 Edition. 

It is a cardinal rule of statutory construction that 
where an adherence to the strict letter would lead to in¬ 
justice, absurdity or contradictory provisions, the duty 
devolves upon the Court of ascertaining the true meaning. 
59 C.J., Section 569 B at page 957. See also TMmghast 
v$. Tillinghast, 58 U.S. App. D.C. 107; U. S. vs. Hwtter, 
26 F. Cas. 15, 428, In re Littleton’s Estate 223, NTS 155. 

Title 12, Section 208, D. C. Code, 1951 Edition, reads, 
“No action shall be maintained against the District of 
Columbia for unliquidated damage to person or property 
unless the claimant, within six months after the injury 
or damage was sustained, he, his agent or attorney, gave 
notice in writing to the Commissioners of the District of 
Columbia of the approximate time, place, cause and cir¬ 
cumstances of such injury or damage: Provided, however, 
that a report in writing by the metropolitan Police De¬ 
partment in regular course of duty shall be regarded as 
sufficient notice under the above provisions.” 

In the instant case there is no question but that a notice 
was given to the Commissioners as required by Title 12, 
Section 208, D. C. Code, 1951 edition, nor is there any 
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question but that the notice was within the time allowed 
by the aforementioned statute (See App. p. 8A). The 
only question is whether the errors in the notice and their 
subsequent correction, constitute a failure to comply with 
the statute. The appellant says this cannot be so unless 
the Court completely circumvents and ignores the above 
rule. 

It is respectfully submitted that the appellant-plaintiff’s 
notice addressed to the Commissioners dated September 
21, 1953 (See App. p. 8A) and the notice of corrections 
of the errors in that notice constituted substantial com¬ 
pliance with the above-referred to statute. The purpose 
of the statute was to insure that the District of Columbia 
would not be met with claims of parties alleging that 
their injuries or damages were caused by the negligence 
of the District of Columbia, where the said District of 
Columbia had no notice of the time, place or conditions 
under which the alleged injuries or damages had occurred 
within a period of time which would allow it to fairly 
investigate the propriety of such claims. 

This was the purpose and intent of the statute as dem¬ 
onstrated by the defendant’s own counsel on argument of 
the motion to dismiss. In that argument he cited the 
case D. C. vs. Leys, 62 App. D. C. 3 (App. p. 17A) and 
maintained it was an outgrowth of that case which made 
Title 12, Section 208, 1951 ed. necessary. In the Leys 
Case this Court held that the allowing of the plaintiff to 
amend his complaint at the trial to show that the acci¬ 
dent occurred at a different place from that alleged in the 
complaint was not error. The defendant’s counsel rea¬ 
soned from that case that the statute became necessary 
so the District of Columbia would not have to come to 
trial before having notice of the occurrence charged 
against the District of Columbia, but rather that they 
would have notice within a reasonable period of time after 
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the occurrence. (See App. p. 17A). It will now be the 
purpose of the appellant to demonstrate to this Court 
that the purpose, intent and requirements of the statute 
have been met and fulfilled. 

On the Motion to Dismiss, the Assistant Corporation 
Counsel made a part of his motion the notice addressed 
to the Commissioners of the District of Columbia dated 
September 21, 1953, which notice was within the statu¬ 
tory period (See App. p. 8A). On argument of the mo¬ 
tion the Assistant Corporation Counsel, on two occa¬ 
sions, candidly admitted to the Court that the two errors 
contained in the notice were corrected as claimed by the 
plaintiff, and on one of these occasions he admitted that 
they were not deceived by the notice given (See App. 
p. 16A, 20A). 

Counsel for plaintiff made a part of the Objec¬ 
tions to Motion to Dismiss his affidavit (see App. p. 15A) 
in which he swore that he had been notified by the Office 
of the Commissioners that the matter had been referred 
to the Corporation Counsel for consideration, and the 
affidavit also stated that after receipt by plaintiff’s attor¬ 
ney of the letter from the Office of the Commissioners, 
the Corporation Counsel did give consideration to the case 
and that while the plaintiff’s counsel and the Corporation 
Counsel were negotiating and dealing at arm’s length, 
notice was given to the Corporation Counsel’s office of 
the corrections of the errors as to time and place of the 
accident. It is significant that in addition to the admis¬ 
sions made by the Assistant Corporation Counsel on the 
argument of the Motion to Dismiss, there has never been 
any affidavit challenging or controverting any of the mat¬ 
ters stated in the affidavit of plaintiff’s counsel. 

In summary this situation existed: Plaintiff gave notice 
of the occurrence to the authority required by statute, 
within the required period of time. He gave notice of 
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corrections of errors in the original notice within the 
statutory period to a different authority for the reason 
that the authority named in the statute, the Commis¬ 
sioners of the District of Columbia, had informed the 
plaintiff, through counsel, that the matter was being re¬ 
ferred to another authority, i.e. Corporation Counsel’s 
Office, for further consideration. Notice of the correc¬ 
tions were given to the Office of the Corporation Counsel 
for the further reason that that office acquiesced in the 
statement that the matter had been referred to the Cor¬ 
poration Counsel, and thereafter plaintiff’s counsel and 
the Corporation Counsel were cooperating in the matter 
of making some disposition of the case and at all times 
were dealing at arm’s length. 

For the foregoing reasons, appellant feels he has fully 
complied with the purpose and intent of Title 12, Section 
208, D. C. Code, 1951 edition. 

Adjudicated cases in this jurisdiction clearly indicate 
that under these circumstances the Courts would construe 
there had been a compliance with the statute. In Tillm - 
ghost vs. TUlmghast, 58 U. S. App. D. C. 107, at page 
109 the Court said, “• • • and it is well-settled law that, 
where a strict construction of a statute leads to injustice, 
absurdity and incongruity, the Court will look to the pur¬ 
pose and the spirit of the statute in declaring its effect.” 
On that same page the Court quotes from Lewis’ Sunder¬ 
land, Stat Const. Section 633, as follows: “ ‘The intent is 
the vital part, the essence of the law, and the primary 
rule of construction is to ascertain and give effect to that 
intent. “The intention of the Legislature in enacting a 
law is the law itself, and must be enforced when ascer¬ 
tained, although it may not be consistent with the strict 
letter of the statute. Courts will not follow the letter of 
a statute, when it leads away from the true intent and 
purpose of the Legislature and to conclusions insonsistent 
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with the general purpose of the act.” ’ ” It is important 
to note that on the same page the Court made the 
following observation on construing an unambiguous stat¬ 
ute, “Unambiguous words call for no construction, but 
when unambiguous words are used in such a manner as 
to produce ambiguous or uncertain results, or produce a 
manifest injustice or absurdity, not within the reasonable 
contemplation of the Legislature, then it is the duty of 
the court, in applying the law, to give it such application 
as is reasonably within the intent of the law.” 

The Municipal Court of Appeals for the District of 
Columbia approached this problem of construction and 
answered it in a very similar manner when they said in 
Metzler vs. Edwards, D. C. Mun. App. 53, A 2d 42, at 
page 44, “The literal words of the statute are to be read 
in the light of the purpose of the statute taken as a whole, 
and are to be given a sensible construction and one that 
would not work an obvious injustice. We feel it would 
„be an obvious injustice, and that it could not reasonably 
be held to be the intent of Congress that a local broker 
may legally agree to pay a commission to an outside 
broker, and then arbitrarily refuse to carry out the agree¬ 
ment. In view of the fact that the primary purpose of 
the Act, the protection of the public, is assured.” 

The principle that there has been a sufficient compli¬ 
ance with the terms of the statute when the intent and 
purpose have been fulfilled is well enunciated in Faster 
vs. Focht, et al. xST Pacific, 444. The case is also of 
importance here because the construction dealt with legal 
notice in compliance with a statute. In the Foster case 
the Supreme Court of Oklahoma said, at page 444 “Tri¬ 
fling technical errors in a legal notice which in no wise 
prevents a reader to learn therefrom all facts he would 
otherwise ascertain therefrom, do not impair the legal 
sufficiency thereof.” 
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The appellant feels that the principles enunciated in 
the heretofore cited cases are clearly set forth in Corpus 
Juris, 59, C.J. Section 573 (3) at page 964. “In pursu¬ 
ance of the general object of giving effect to the intention 
of the legislature, the courts are not controlled by the 
literal meaning of the language of the statute, but the 
spirit or intention of the law prevails over the letter 
thereof, it being generally recognized that whatever is 
within the spirit of the statute is within the statute al¬ 
though it is not within the letter hereof, while that which 
is within the letter, although not within the spirit is not 
within the statute. Effect will be given the real intention 
even though contrary to the letter of the law. The rule 
of construction according to the spirit of the law is es¬ 
pecially applicable where adherence to the letter would 
result in absurdity or injustice. • • •” 

CONCLUSION 

It is respectfully submitted, after all efforts pertaining 
to notice on the part of the plaintiff are considered, that 
any other interpretation of the statute Title 12, Section 
208 D. C. Code, 1951 edition, pertaining to notice to the 
District of Columbia Government, other than an interpre¬ 
tation which would declare the statute complied and con¬ 
formed with, where the intent of the statute had been 
satisfied, would inflict a gross injustice upon the plaintiff, 
and would prevent him from securing justice from the 
hands of the Court. 


Wesley E. McDonald 
and 

B. Austin Newton, Jr. 
Attorneys for AppeUcmt 
1025 Vermont Avenue, N.W. 
Washington, D. C. 
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been served upon the appellee, the Government of the 
District of Columbia, by leaving copies thereof at the 
Office of the Corporation Counsel, Vernon E. West, this 
16th day of August, 1954. 


Wesley E. McDonald 
Attorney for AppelUmts 
1025 Vermont Avenue, N.W. 
Washington, D. C. 
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Filed Nov 23 1953 Harry M. Hull, Clerk 

19 Complaint for Damages—Personal Injuries 

The plaintiffs respectfully represent unto this Honor¬ 
able Court as follows: 


Count I. 

1. That this Court has jurisdiction to hear this cause 
by virtue of Title 1, Section 102, of the Code of the Dis¬ 
trict of Columbia. 

2. That the plaintiff, Charles B. McDonald, is a citizen 
of the United States, a resident of the District of Co¬ 
lumbia, and brings this suit in his own right 

3. That the defendant is a municipal corporation or¬ 
ganized under the laws of Congress. 

4. That on to-wit: May 3, 1953, while the plaintiff, 
Charles B. McDonald, was walking on V Street, S. E., 
between 14th and 15th Streets, S. E., Washington, D. C., 
and while approaching 14th Street, S. E., he walked diago¬ 
nally across the sidewalk approaching the street area. In 
doing so, he stepped in a hole that had negligently been 
created and allowed to exist by the defendants; the said 
hole was adjacent to a driveway coping and was so negli¬ 
gently covered with grass that its existence was unnotice- 
able; in stepping into the hole ,the plaintiff was thrown 
over the said coping into the said driveway with force 

and violence. 

20 5. That notwithstanding the fact that the de¬ 

fendant corporation had notice of the defect in its 
sidewalk area as heretofore described, it negligently failed 
to correct such hazard to the general public. 

6. That as the results of the negligence and careless- 
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ness on the part of the defendants, the plaintiff, Charles 
B. McDonald, as the results of the fall he received when 
he stepped into the hole hereinbefore described, has suf¬ 
fered permanent and painful injuries to his left knee and 
to the left great toe; bruises and contusions to the body 
in general; his nervous system has been seriously affected, 
and he was otherwise permanently and seriously injured. 

7. That due to the aforementioned and described in¬ 
juries caused by the carelessness and negligence of the 
defendant, the plaintiff, Charles B. McDonald, has been 
forced to spend large sums of money for medical care 
and will in the future be forced to spend large sums for 
medical care. 

8. That due to his injuries, this plaintiff has been un¬ 
able to continue in his regular employment and therefore 
has been deprived of the emoluments therefrom; that as a 
further result of said injuries he has been deprived of 
the consortium of his wife. 

WHEREFORE, the plaintiff, Charles B. McDonald, 
demands judgment against the defendant in the sum of 
FIFTY THOUSAND DOLLARS ($50,000.00) besides 
costs. 

Count II. 

L That the plaintiff, Ann Louise McDonald, is a citi¬ 
zen of the United States, a resident of the District of 
Columbia, and brings this suit in her own right 

2. That the defendant is a municipal corporation or¬ 
ganized and doing business under the laws of Congress. 

3. That on to-wit: May 3, 1953, while the plaintiff, 
Charles B. McDonald, was walking on V Street, S. E., be¬ 
tween 14th and 15th Streets, S. E., Washington, D. C., 
and while approaching 14th Street, S. E., he walked diago¬ 
nally across the sidewalk approaching the street area. 
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In doing so, he stepped into a hole that had negli- 

21 gently been created and allowed to exist by the 
defendant; the said hole was adjacent to a drive¬ 
way coping and so negligently covered with grass that its 
existence was unnoticeable; in stepping into the hole the 
plaintiff was thrown over the said coping into the said 
driveway with force and violence. 

4. That notwithstanding the fact that the defendant 
corporation had notice of the defect in its sidewalk area 
as heretofore described, it negligently failed to correct 
snch hazard to the general public. 

5. That as the result of the negligence and careless¬ 
ness on the part of the defendants, the plaintiff, Charles 
B. McDonald, husband of the plaintiff, Ann Louise Mc¬ 
Donald, has suffered permanent and painful injuries. 

6. That as a result of the injuries to this plaintiff’s 
husband caused by the defendants’ negligence and care¬ 
lessness, she has been denied his services, companionship, 
and consortium. 

WHEREFORE, the plaintiff, Ann Louise McDonald, 
demands judgment against the defendants in the sum of 
Five Thousand ($5,000.00) Dollars, besides costs. 

• • • • 

22 Filed Dec 31 1953 Harry M. Hull, Clerk 

Motion to Dismiss Complaint 

The defendant moves to dismiss the complaint for the 
reason that it fails to state a claim upon which relief 
can be granted. 

• • • • 


23 


Filed Dec 31 1953 Harry M. Hull, Clerk 

Points a/nd Authorities vn Support of Defemdant’s 
Motion to Dismiss Complaint 

Plaintiffs’ complaint is one for damages for personal 
injuries sustained as a result of a fall on May 3, 1953, 
caused by an alleged defect in the sidewalk on V Street, 
S. E., between 14th and 15th Streets in the District of 
Columbia. 

Before, however, an action may be maintained against 
the District of Columbia for unliquidated damages to 
person or property there must be notice to the District 
of Columbia as provided by Section 12-208 of the D.C. 
Code, 1951 Edition, which reads: 

“No action shall be maintained against the District of 
Columbia for unliquidated damages to person or property 
unless the claimant within six months after the injury or 
damage sustained, he, his agent, or attorney gave notice 
in writing to the commissioners of the District of Co¬ 
lumbia of the approximate time, place, cause, and cir¬ 
cumstances of such injury or damage; PROVIDED, 
HOWEVER, That a report in writing by the Metropoli¬ 
tan police department, in regular course of duty, shall be 
regarded as a sufficient notice under the above provision.” 

The need and reason for this statute are outlined in 
District of Columbia v. Leys, 62 App. D.C. 3, and its ex¬ 
istence need not be justified here. 

Plaintiffs, through their attorney, have attempted to 
give notice to the District of Columbia as evidenced by 
three letters from B. Austin Newton, Jr., dated respec¬ 
tively, September 21, October 14, and November 13, 1953, 
copies of which are attached hereto as Defendant’s Ex¬ 
hibits “A”, “B” and “C” and asked to be read as a part 
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hereof. Plaintiffs* attorney in his letter of Sep- 
24 tember 21, 1953 (Defendant’s Exhibit “A”), ad¬ 
dressed to the Office of the Commissioners of the 
District of Columbia, gave notice of the approximate 
time of the alleged accident as May 14, 1953, and the 
place as located at 2024 14th Street, N.W. “on the side 
of this residence which fronts on V Street, N.W.” In his 
letter of October 14, 1953 (Defendant’s Exhibit “B”), ad¬ 
dressed to Emmett J. Motley, Inspector of Claims, D.C., 
he states “I am writing now to tell you that we were in 
error in reporting to you that the fall in question occurred 
on May 14, 1953. Our records clearly indicate, and Mr. 
McDonald recalls the fall occurred on May 3, 1953.” In 
his letter of November 13, 1953 (Defendant’s Exhibit 
“C”), he states “It appears that the client furnished this 
office with an address in the northwest section of the city 
as the place where the accident occurred. This was an 
error. He had meant the southeast section. • • •” 

Statutory requirements for notice of claim are manda¬ 
tory and a condition precedent to the maintenance of an 
action. 38 Am. Jur. 383, and cases therein cited. 

1. Plaintiffs’ notice of September 21, 1953 (Defend¬ 
ant’s Exhibit “A”) is defective firstly, in that it gives the 
approximate time of the accident as May 14, 1953 while 
they allege in their complaint the time to be May 3, 1953. 
Further, plaintiffs’ attorney in his letter of October 14, 
1953, (Defendant’s Exhibit “B”) gives the time definitely 
as May 3, 1953. Secondly, this notice is defective in that 
it gives the place of the alleged accident as located at 
2024 - 14th Street, N.W. “on the side of this residence 
which fronts on V Street, N.W.” while plaintiffs allege in 
their complaint the place to be on V Street, S.E. between 
14th and 15th Streets, S.E. and their attorney, in his 
letter of November 13, 1953 (Defendant’s Exhibit “C”), 
states the place to be on V Street, S.E. 

Where an injury occurs on one date and the notice 
states it occurred on another, the variance is fatal. See 


McQuillan Municipal Corporations, Section 2896, and 
cases cited therein. The place of the accident should like¬ 
wise be described in the notice with reasonable precision. 

.McQuillan Municipal Corporations, Section 2897, 
25 and cases there cited. 

2. Plain tiffs’ notice of October 14, 1953 (De¬ 
fendant’s Exhibit “B”) attempting to cure the defects 
in his notice of September 21, 1953 (Defendant’s Exhibit 
“A”) is defective, firstly, in that it is addressed to Emmett 
J. Motley, Inspector of Claims, D.C. where Section 12-208 
of the D.C. Code, 1951 Edition requires notice to “the com¬ 
missioners of the District of Columbia” and, secondly, in 
that, although it gives the correct date of the alleged acci¬ 
dent, it fails to give the correct section of the city in 
which the accident occurred, omitting any reference 
thereto. 

Where a statute requires the presentation of a claim 
to a particular officer, presentation to some other person 
or body is not a compliance with the statute. 38 Am. Jur. 
686. White v. Nashville, 134 Tenn. 688, 185 S.W. 721 
Ann. Cas. 1917 D 960. As recently as August 16,1949 the 
Municipal Court of Appeals for the District of Columbia, 
in the case of District of Columbia v. World Fire cmd 
Marine Insurance Company in construing the statute here 
involved held: 

“We must hold that the requirements of the statute as 
to written notice are mandatory, and that for failure to 
give such written notice the claim of the insurance com¬ 
pany could not be maintained. Verbal notice to a sub¬ 
ordinate official cannot take the place of the written notice 
which the statute says must be given to the Commission¬ 
ers , the heads of the District Government.” (Underscor¬ 
ing supplied) 

3. Plaintiffs’ notice of November 13, 1953 is defective, 
firstly, in that it is addressed to Emmett J. Motley, In- 
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spector of Claims, D.C. and not to the Commissioners of 
the District of Columbia and, secondly, that on its face 
it is given more than six months after the alleged acci¬ 
dent. 

Notice, although in proper form, given more than six 
months after the date of an alleged injury does not com¬ 
ply with the statute and constitutes no notice at all, the 
statute being one of limitation, 38 Am. Jur. 383. 

This Court has ruled favorably to the District of Co¬ 
lumbia on the question here presented in Kroesche v. D.C., 
Law No. 87,998, Royal Indemnity Co. v. D.C., Civil 
26 Action No. 2181 and Richardson v. D.C., Civil 
Action No. 28,949, among others. 

WHEREFORE, the premises considered, defendant’s 
motion to dismiss should be granted. 

• • • • 
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B. AUSTIN NEWTON, JR. 

Attorney at Law 
. Suite 602 

1025 Vermont Avenue, N. W. 

Washington, D. C. 

September 21, 1953 

Telephone District 7-9140 

The Office of the Commissioners 
of the District of Columbia 
District Building 
Washington, D. C. 

Dear Sirs: 

This will serve as my report to you that on the 14th 
day of May, 1953, at approximately 2 p.m., my client, Mr. 
Charles B. McDonald, 1732 Good Hope Road, S.E., was 



seriously injured when he fell over a negligently main¬ 
tained part of a street. 

The condition here complained of is located at the ad¬ 
dress 2024 14th Street, N.W., however, the condition itself 
is on the side of this residence which fronts on V Street, 
N.W. 

We also here notify you that the District of Columbia 
was on notice as to the condition, and is therefore respon¬ 
sible for the injuries to ,Mr. McDonald. 

We call upon the District of Columbia, through your 
office, to compensate Mr. McDonald for the said injuries. 

Very truly yours, 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

30 Filed Dec 31 1953 Harry M. Hull, Clerk 

Ex # 2 

B. AUSTIN NEWTON, JR. 

Attorney at Law 
Suite 602 

1025 Vermont Avenue, N.W. 

Washington, D. C. 

Telephone District 7-9140 

October 14, 1953 

Mr. Emmett J. Motley 
Inspector of Claims, D. C. 

District Building 
Washington, D. C. 

Dear Mr. Motley: 

Thank you for your letter of October 6th requesting 
certain information in your file I.C. File #3357. The 
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claimant was in my office yesterday, and wi thin a very 
short period of time we will have the data yon requested. 

I am writing now to tell yon that we were in error in 
reporting to you that the fall in question occurred on May 
14, 1953. Our records clearly indicate, and Mr. McDonald 
recalls the fall occurring on May 3, 1953. Would you 
please make the proper notations in your file. 

With kindest regards, I am 

Sincerely yours, 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

31 Filed Dec 31 1953 Harry M. Hull, Clerk 

COPY COPY 

B. AUSTIN NEWTON, JB. 

Attorney at Law 
Suite 602 

1025 Vermont Avenue, N. W. 

Washington, D. C. 

Telephone District 7-9140 November 13, 1953 

LC. File #3357 

Charles B. McDonald 

Mr. Emmett J. Motley 
Inspector of Claims, D. C. 

Office of the Corporation Counsel 
District Building 
Washington, D. C. 

Dear Mr. Motley: 

Thank you for your letter of October 6th. 

I have experienced some delay in furnishing you with 
the requested information due to the fact that the medical 
statements did not come into this office as promised. 1 
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am now glad to supply you with the following informa¬ 
tion as per your letter: 

A. Charles B. McDonald: age 49 years; occupation, 
parking lot operator; marital status, married; wife’s 
name, Louise M. McDonald. 

B. Attached medical reports of Doctor A. E. Fischer 
and Doctor L. T. Peterson; attached medical bills of Doc¬ 
tors L. T. Peterson and Isidore Shulman, and Groover, 
Christie, Merritt; six weeks loss of earnings at $80.00 
per week, $480.00. 

C. Name of witness, William Fitzpatrick. 

D. Claimant is not entitled to benefits under the provi¬ 
sions of the Employees’ Compensation Act or Unemploy¬ 
ment Insurance Benefits. 

E. There are no subrogation or rights by virtue of in¬ 
surance, or participation plan which provides for reim¬ 
bursement of any portion of any loss sustained. 

F. It appears that the client furnished this office with 
an address in the northwest section of the city as the 
place where the accident occurred. This was an error. 
He had meant the southeast section. The address ia 2024 
14th Street, S. E., but the condition is on the side of this 

residence, which side abuts V Street, S. E. 

32 G. Statement authorizing our representation of 
the claimant. 

I trust this will give you the information you desire, 
and an early disposition of this case may be made. 

Sincerely yours, 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 


dig 

Enclosures 
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Obj-ections to Motion to Dismiss Complaint 

Comes now the plaintiffs, through their attorneys, and 
object to the defendant’s motion to dismiss the complaint 
for reasons set forth in the attached points and authori¬ 
ties. 

• • • • 
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• • • • 

35 2. The defendant’s objections to the notice given 
by the plaintiffs through their attorneys, to the Commis¬ 
sioners of the District of Columbia, as required by Sec¬ 
tion 12-208 of the D. C. Code, 1951 Edition, are not well 
founded. The defendant first says that the notice is de¬ 
fective in that it states the accident occurred on May 14, 
1953, when in fact it occurred on May 3, 1953. It is 
further said by the defendant that the plaintiffs’ written 
notice to the Office of the Corporation Counsel for the 
District of Columbia giving the corrected date still leaves 
the required notice defective because the writing was 
addressed to the Office of the Corporation Counsel instead 
of the Office of the Commissioners of the District of 
Columbia. In answer, the plaintiff states that Section 
12-208, of the D. C. Code, 1951 edition, specifically states 
that the time, place, cause and circumstances of the 
injury or damage need only be approximated. The de¬ 
fendant’s contention relative to the notice of the time of 
the accident is erroneous for the further reason that on 
September 24, 1953, the Office of the Commissioners of the 
District of Columbia referred the matter to the Corpora¬ 
tion Counsel; almost immediately the Corporation Coun¬ 
sel contacted counsel for the plaintiffs relative to an in¬ 
vestigation being conducted by that office into the alleged 
injury and damages of the plaintiffs. A copy of the let- 
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ter from the Office of the Board of Commissioners is 
attached hereto and made a part of these points and au¬ 
thorities. It is obvious by this letter and the conduct 
of the Corporation Counsel that all information, including 
information required by the statutory, notice was dele¬ 
gated by the Commissioners of the District of Columbia 
to the Office of the Corporation Counsel. In conversa¬ 
tions between counsel for the plaintiffs and counsel for 
the defendant, the time and place were discussed from 
the beginning. For this reason, there is no merit to the 
defendants claim that notices addressed to the Office of 
the Corporation Counsel should have been addressed to 
the Office of the Commissioners. 

36 3. It is further asserted in the defendants mo¬ 

tion that the notice given to the Office of the Com¬ 
missioners and corrected through the Office of the Corpo¬ 
ration Counsel is defective because the original notice mis¬ 
takenly placed the scene of the accident in the northwest 
section of the city, when in fact it occurred in the south¬ 
east section. Within a few days after the counsel for the 
plaintiffs had been notified by letter that the instant mat¬ 
ter was being referred to the Office of the Corporation 
Counsel, a representative from the investigating section 
of that office visited the office of plaintiffs’ counsel. It 
was stated by this member of the Office of the Corpora¬ 
tion Counsel that he wished to discuss the alleged fall of 
the plaintiff, Charles B. McDonald, especially with ref¬ 
erence to where it took place. It was at that time that 
plaintiffs’ counsel realized that an error had been com¬ 
mitted in stating that the accident happened in the north¬ 
west section of the city. Said counsel promised to ascer¬ 
tain the exact location of the alleged fall and to report 
it by telephone to the Office of the Corporation Counsel. 
Such a report was made several days later, and long 
before the statutory period had expired. Upon making 
this oral report, the plaintiffs’ counsel was advised that 
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his call was appreciated, but that the Office of the Cor¬ 
poration Counsel had already, from their own investiga¬ 
tion, learned the location of the accident The letter of 
November 13, 1953, making correction of the scene of the 
accident is only a part of a great amount of information 
requested by the defendant which required considerable 
time to assemble. 

It is to be noted that the defendant, through the Office 
of the Corporation Counsel does not deny they had knowl¬ 
edge well within the statutory period as to the time and 
place of the accident as the result of the notice originally 
given to the Office of the Commissioners of the District 
of Columbia. On the contrary, the Corporation Counsel 
has candidly admitted this is true. 

For the foregoing reasons, the plaintiffs respectfully 
request this Honorable Court to dismiss the defendant’s 
motion. 

37 /s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

/s/ Wesley E. McDonald 
Wesley E. McDonald 
Attorney for Plaintiffs 
1025 Vermont Avenue, N. W. 
Washington, D. C. 

1. Rule 12A, Federal Rules of Civil Procedure. 

2. Section 12-208, D. C. Code, 1951 Edition. 

• • • • 
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Affidavit 

DISTRICT OF COLUMBIA) SS: 

Comes now B. Austin Newton, Jr., co-counsel for the 
plaintiffs in the above-entitled action, who after being 
first duly sworn on oath deposes and says that a copy of 
the letter signed by the Secretary of the Board of Com¬ 
missioners, D. C., dated September 24, 1953, attached 
hereto addressed to him is a true copy thereof. 

The affiant further says that on several occasions he 
received requests from Ralph D. Quinter, Esquire, As¬ 
sistant Corporation Counsel for a stipulation and consent 
to an extension of time for the defendant to file an an¬ 
swer to the complaint. The affiant says these conversa¬ 
tions concerned themselves only with the filing of an 
answer, and no other pleading was discussed. The af¬ 
fiant further says that within a few days after the re¬ 
ceipt of a letter from the Office of the Board of Commis¬ 
sioners, District of Columbia, he notified the Office of the 
Corporation Counsel, D. C., of the correction as to the 
place where the accident happened, and a member of the 
• office thanked him for the information, but stated the 
information was already in their knowledge. 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

Sworn and subscribed to before me this 8th day of 
January, 1954. 

/s/ Mary H. Coughlin 
Notary Public 

My Commission Expires May 14, 1958. 
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COPY 

GOVERNMENT OF THE DISTRICT OF COLUMBIA 

Executive Offices 
Washington 4, D. C. 

September 24,1953 

Mr. B. Austin Newton, Jr. 

1025 Vermont Avenue, N. W. 

Washington, D. C. 

Dear Mr. Newton: 

This will acknowledge receipt of your letter of Sep¬ 
tember 21, 1953, addressed to the Commissioners of the 
District of Columbia, on behalf of your client, Mr. 
Charles B. McDonald, relative to alleged personal in¬ 
juries sustained when he fell on the street in the vicinity 
of premises 2024 14th Street, N. W. 

Your letter has been referred to the Corporation Coun¬ 
sel for consideration. 

Very truly yours, 

/s/ G. M. Thornett 
Secretary 

Board of Commissioners, D. C. 

4 MR. QUINTER: “Approximate” is something 

in question in this case, too. Here we have two 
different sections of the city given as the place of the 
accident. In our first investigation, we did not go to 
the correct place. Admittedly, we ultimately found out. 
We did ultimately find out. I will admit that to the 
court. 

• • • • 

8 THE COURT: Now, what about this statute 

from the standpoint of its construction! I pre- 
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sume you are going to argue that it must be construed 
literally. 

MR. QUINTER: I say that there must be complete 
compliance with the statute, Your Honor. 

• • • • 

10 MR. QUINTER: That is correct, but it was an 
outgrowth of that case, that it was decided by the 

legislature and the courts that there should be some legis¬ 
lation on the point so that we could have notice. In 
other words, we should not come to trial and have to 
fight a case without it. 

It is our contention that these requirements are man¬ 
datory. 

THE COURT: I think you are on better ground there. 
Let me hear from Mr. Newton. 

MR. NEWTON: If Your Honor please, first I would 
like to clarify just a little bit on these notices, if I may. 

First of all, the first notice, on September the 21st, 
gave the date as May the 14th, not March the 14th. I 
think Mr. Quinter’s copy will verify that. In early Oc¬ 
tober, we notified the Corporation Counsel’s office that 
that was an error, and that it should have been the 3rd 
of May instead of the 14th of May. 

THE COURT: But you gave him the wrong section 
of the city. 

MR. NEWTON: We gave him the wrong section of 
the city. However, the reason that the section of 

11 the city was not called to the Corporation Counsel’s 
attention at that time was for these reasons, Your 

Honor: 

On September the 24th, only three days after I had 
originally addressed my communication to the—I have my 
affidavit attached to the points and authorities—I received 
a letter from the Commissioners stating that they had re¬ 
ceived my communication and that the letter was being 
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turned over to the Corporation Counsel’s office for some 
type of action. 

Almost immediately, I don’t recall whether it was the 
same day or the following day, the Corporation Counsel’s 
office called my office and told me they would like to 
discuss the case with me. 

Within two or three days, a gentleman from that office 
called at my office, and we discussed the case. At that 
time, he told me he thought we were incorrect in giving 
the address in the northwest section of the city, and I 
told him that I would check immediately. 

I got on the phone and called my client. He was not in. 
He said, “Well, you get that,” conversation to the effect 
that I was to check on it and let him know. 

I did that, and when I called the Corporation Coun¬ 
sel’s office only a few days later, as my affidavit will show, 
they said, they thanked me for the information, but they 
had already had men down in the southeast section 

12 of the city, at the scene of the accident. 

Now, then, my communication addressed to Mr. 
Motley on October the 3rd is merely a part of a long 
list of information that Corporation Counsel’s office had 
requested of me earlier. 

• • • • 

MR. NEWTON: First of all, the incorrect date was 
given because— You see, he was in a cast for 

13 some time, and he was not running around to see 
lawyers. 

THE COURT: He was not in a cast when he fell, 
was he? 

MR. NEWTON: No, but when he came to give me the 
date, it was some time, a period of time had elapsed. 

THE COURT: How old a man is he? 

MR. NEWTON: He is a man some forty, fifty year* 
of age. 

THE COURT: What does he do for a living? 
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ME. NEWTON: He owns a parking lot. 

TEDS COURT: And he fell down, and he does not 
know where he fell or the day he fell? 

MR. NEWTON: Well, Your Honor, he knew where he 
fell, but it is very easy to confuse the northwest section 
of the city, I have done that many times myself— In 
fact, there is contention between the client and myself, I 
will candidly admit to the court, as to what he told me. 
The only reason I am sure is because he told the doctor 
the same thing. 

But the northwest section of the city, I have done it in 
letters many times myself, meaning other sections. It is 
just so common to put down northwest, that it is an error 
that might easily be made. 

THE COURT: I know when I first came to Washing¬ 
ton, I was told that certain streets ran north and south 
and other streets ran east and west, and they divided the 
city into quarters. If a stranger can be taught that, I 
assume— Is he a native of Washington? 

• • • • 

15 THE COURT: But this statute requires more 
than notice. It says, 

“No action,” 

it doesn’t say may be maintained, but says, 

“shall be maintained against the District of Colum¬ 
bia for unliquidated damages to person or property 

16 unless the claimant within six months after the 
injury or damage sustained, he, his agent, or at¬ 
torney gave notice in writing”— 

not to the Corporation Counsel’s office, not to the Inspec¬ 
tor or Claims, not to any other subordinate official, but— 
“to the commissioners of the District of Columbia, 
of the approximate time, place, cause, and circum¬ 
stances of such injury . . .” 

Now there is the language of the statute, and I will 
have to— 
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MR. NEWTON: Your Honor, in regard to that, I 
would like to call your attention to the last paragraph 
of the— Now, first of all, we did notify the Commis¬ 
sioners. We just made two errors in our letter. 

Now, then, the Commissioner says, 

“Your letter has been referred to the Corporation 
Counsel for consideration.” 

That would indicate to counsel that from here on out, 
and especially in consideration of the actions of Corpora¬ 
tion Counsel’s office, that from here on out, you will deal 
with the Corporation Counsel’s office. Because immedi¬ 
ately they called me up. 

I notified the Commissioners. It would have seemed 
almost silly for me to keep writing to the Commissioners, 
when Corporation Counsel has representatives in 
17 my office and we are dealing at arm’s length. 

• • • • 

MR. QUINTER: Your Honor, we were not deceived 
by it in the end. We knew before the statutory period 
ran where it was. I want to be perfectly fair about that 
with you. 

• • • • 

THE COURT: It is just a question of construction of 
the statute, whether the statute is to be construed literally 
and strictly or not; * * * 

• • • • 
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Order To Dismiss 

Upon consideration of the motion of the defendant to 
dismiss the complaint in the above-entitled cause, of the 
Points and Authorities in support thereof and in opposi¬ 
tion thereto and of the arguments of counsel for the re¬ 
spective parties, it is, by the Court, this 10th day of 
May, 1954, 

ORDERED: That the motion of the defendant to dis¬ 
miss the complaint be, and it is hereby granted and that 
the complaint be, and it is hereby, finally dismissed. 

Matthew F. McGuire 
JUDGE 
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QUESTION PRESENTED 

Sec. 12-208, D. C. Code, 1951, infra pp. 4, 6, provides that: 
“No action shall be maintained against the District of Co¬ 
lumbia for unliquidated damages to person or property un¬ 
less the claimant within six months after the injury or 
damage was sustained, he, his agent, or attorney gave notice 
in writing to the commissioners of the District of Columbia 
of the approximate time, place, cause, and circumstances of 
such injury or damage: * * 

In the case at bar, one of the attorneys for the appellants, 
within the six months statutory period, wrote to the Com¬ 
missioners concerning the claim of only one of the appel¬ 
lants, Charles B. McDonald, but gave an erroneous date and 
an erroneous location of the alleged accident. The Commis¬ 
sioners advised said attorney that the letter was being re¬ 
ferred to the Corporation Counsel for consideration. In a 
subsequent letter, addressed to the Inspector of Claims, 
D. C., also within the statutory period, the said attorney cor¬ 
rected the date of the alleged accident but not the location 
thereof. After the statutory period, in another letter ad¬ 
dressed to the Inspector of Claims, the attorney advised 
of the correct location. No notice of claim of any kind was 
ever given in behalf of appellant Ann Louise McDonald. 

In the view of counsel for the appellee, the question pre¬ 
sented is: 

“Where as a condition precedent to the maintenance of a 
negligence action against the District of Columbia, notice 
of the time, place, cause and circumstances must be given 
in writing to the Commissioners of the District of Colum¬ 
bia within a certain period of time, and no notice in writing 
was given to the Commissioners of the approximate time 
and the correct location of an alleged injury, even though 
the approximately correct time (but not the correct loca¬ 
tion) was later, during the statutory period, given to a 
subordinate official, was it not mandatory upon the trial 
court, as it did, to dismiss the action for failure to comply 
with the statutory condition precedent? 
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APPEAL FROM JUDGMENT OF THE UNITED STATES 
DISTRICT COURT FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

* Appellants Charles B. McDonald and Ann Louise Mc- 
► Donald (plaintiffs below) filed a complaint wherein Charles 
B. McDonald demanded judgment against the appellee 
(defendant below) in the sum of $50,000 plus costs and the 
appellant Ann Louise McDonald demanded judgment in 
the sum of $5,000 plus costs (App. 2A-4A). 
r In their complaint, appellants allege that on, to wit, “May 
3, 1953” while Charles B. McDonald was walking on “V 

\ 
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Street, S. E., between 14th and 15th Streets, S. E., Washing¬ 
ton, D. C., and while approaching 14th Street, S. E., he 
walked diagonally across the sidewalk approaching the 
street area” (italics supplied) (App. 2A). It was alleged 
that in doing so, Charles B. McDonald “stepped in a hole 
that had negligently been created and allowed to exist by 
the defendants; the said hole was adjacent to a drivew r ay 
coping and w-as so negligently covered with grass that its 
existence was unnoticeable; in stepping into the hole, the 
plaintiff was thrown over the said coping into the said 
driveway with force and violence” (App. 2A). 

Appellant Ann Louise McDonald predicated her demand 
upon alleged loss of her husband’s services, companionship 
and consortium (App. 4A). 

The District of Columbia moved to dismiss the complaint 
upon the ground that there had been no notice of the claim 
as provided in Sec. 12-208, D. C. Code, infra pp. 4, 6 (App. 
4A-8A). 

The facts upon which the appellee relied in support of 
its motion are as follows: 

In a letter dated September 21, 1953, addressed to “The 
Office of the Commissioners of the District of Columbia”, 
one of the attorneys for the appellants reported that: 


“• • • on the 14th day of May, 1953, at approxi¬ 
mately 2 p.m., my client, Mr. Charles B. McDonald 
• • • was seriously injured when he fell over a 
negligently maintained part of a street. 

“The condition here complained of is located at 
the address 2024 14th Street, N. W., however, the 
condition itself is on the side of this residence 
which fronts on V Street, N. W .” (Italics sup¬ 
plied) (App. 9A). 


In a letter addressed to said attorney and dated Septem¬ 
ber 24,1953, the Secretary to the Board of Commissioners, 
D. C., stated as follows: 


* 
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“This will acknowledge receipt of your letter of 
September 21, 1953, addressed to the Commission¬ 
ers of the District of Columbia, on behalf of your 
client, Mr. Charles B. McDonald, relative to alleged 
personal injuries sustained when he fell on the 
street in the vicinity of premises 2024 14th Street, 

N. W. 

“Your letter has been referred to the Corpora¬ 
tion Counsel for consideration.’’ (italics supplied) 
(App. 16A) 

In a letter dated October 14, 1953, and addressed to the 
Inspector of Claims, D. C., said attorney acknowledged 
receipt of a letter from the Inspector of Claims requesting 
certain information and then stated as follows: 

“I am writing now to tell you that we were in 
error in reporting to you that the fall in question 
occurred on May 14,1953. Our records clearly in¬ 
dicate, and Mr. McDonald recalls the fall occurring 
on May 3,1953. Would you please make the proper 
notations in your file.” (italics supplied) (App. 

10 A) 

In a letter addressed to the Inspector of Claims and dated 
November 13, 1953 (more than six months after the ac¬ 
cident), the attorney advised the Inspector of Claims, inter 
alia, that: 

“It appears that the client furnished this office 
with an address in the northwest section of the city 
as the place where the accident occurred. -This 
was an error. He had meant the southeast section. 

The address is 2024 14th Street, S. E., but the con¬ 
dition is on the side of this residence, which side 
abuts V Street, S. E.” (italics supplied) (App. 
11A) 

Although the matter was not discussed in the oral argu¬ 
ment on the motion to dismiss (App. 16A-20A) and was not 


relied upon in the memorandum of points and authorities in 
support of said motion, it is a fact that appellant Ann Louise 
McDonald gave no notice of any kind of a claim against the 
District of Columbia (App. passim). 

It appears that sometime during the period from Sep¬ 
tember 24,1953 (the date when the Commissioners acknowl¬ 
edged the first lettter) to November 13,1953 (the date of the 
last letter from the attorney to the Inspector of Claims), 
there were oral communications between employees in the 
Office of the Inspector of Claims and the attorney (App. 
15A, 20A). 

After oral argument on appellee’s motion to dismiss, the 
lower court entered an order to dismiss (App. 20A). From 
this final order the appellants have appealed. 

STATUTE INVOLVED 

The Act of February 28,1933, 47 Stat. 1370, ch. 138 (Sec. 
12-208, D. C. Code, 1951) provides as follows: 

“No action shall be maintained against the Dis¬ 
trict of Columbia for unliquidated damages to per¬ 
son or property unless the claimant within six 
months after the injury or damage -was sustained, 
he, his agent, or attorney gave notice in writing to 
the commissioners of the District of Columbia of 
the approximate time, place, cause, and circum¬ 
stances of such injury or damage: Provided, how¬ 
ever, That a report in writing by the Metropolitan 
police department, in regular course of duty, shall 
be regarded as a sufficient notice under the above 
provision.” 

SUMMARY OF ARGUMENT 

The statute involved provides that no action for unliquidated 
damages to person or property shall be maintained unless the 
claimant * * within six months after the injury or damage was 
sustained * * * gave notice in writing to the commissioners of the 
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District of Columbia of the approximate time, place, cause, and 
circumstances of such injury or damage * * None of the three 
letters which counsel for one of the appellants wrote in connec¬ 
tion with said appellant’s alleged accident met the requirements 
of the statute. The first, while addressed to the Commissioners, 
gave neither the approximate time nor the correct location of the 
alleged fall. The second letter, in which the date of the alleged 
accident was correctly given, was not addressed to the Commis¬ 
sioners of the District of Columbia and in it the location of the 
alleged accident was again incorrectly stated. In the third letter, 
which was also not addressed to the Commissioners, the location 
was corrected hut the letter was sent after the expiration of the 
six months statutory period. 

Written notice to the Commissioners of the District of Colum¬ 
bia of the approximate time, correct location and circumstances 
of the claim is a condition precedent to the maintenance of an 
action for unliquidated damages to persons and property and 
the lower court was therefore clearly correct in dismissing the 
complaint 


ARGUMENT 


Discussion of the Statute Involved 

In District of Columbia v. Leys, 62 App. D. C. 3, 63 F. 2d 
646, this Court suggested the need for the enactment of a 
statute similar to the one here involved. There, this Court 
stated, inter alia, as follows: 

“ • • * But our consideration of this cause indi¬ 
cates that the District of Columbia was hampered 
in its defense by the lapse of time between the in¬ 
jury and the suit, during w T hich no claim was made 
or notice given of the alleged injury. 

“This course, whether inadvertent or designed, 
was open to the claimant in the present state of the 




law, which leads us to suggest again, as we did at 
the hearing, a change in the statute of limitations 
applicable to such cases, or the enactment of a re¬ 
quirement that one alleging himself to be injured as 
a result of a defective highway or sidewalk must 
make a sworn complaint thereabout to the District 
government within some short but reasonable 
period, in default of which any legal action there¬ 
upon shall be barred. 

“Such a requirement w T ould not only enable the 
District of Columbia to deal with the complaint and 
prepare its defense while the matter is fresh and 
evidence available, but also to safeguard other 
persons from possible injury by remedying the 
defective conditions, if any were found to exist. 

“Provisions of this character appear to be in¬ 
cluded in a bill recently introduced into the House 
of Representatives by Mrs. Norton, and are to be 
found in city charters in Virginia and elsewhere.’’ 

The Leys case was decided June 27, 1932, and the opinion 
on rehearing, wherein the foregoing quoted matter appears, 
was entered January 23,1933. The Bill to which the Court 
referred in the opinion on rehearing was H. R. 13750, 72d 
Congress, 2d Session, and after certain amendments it was 
enacted, and approved by the President on February 28, 
1933. 

The statute, Sec. 12-208, D. C. Code, 1951, provides, inso¬ 
far as here pertinent, that no action for unliquidated 
damages shall be maintained against the District unless the 
claimant, his agent or attorney, within six months after in¬ 
jury or damage sustained by him, shall have given notice 
in writing to the “commissioners of the District of Columbia 
of the approximate time, place, cause, and circumstances 
of such injury or damage”. 

It is noteworthy, and the legislative history bears out 
the fact, that the word “approximate” is descriptive of only 
the word “time”. In Report No. 2010 to accompany H. R. 
13750, 72d Congress, 2d Session, it is stated, among other 
things, that: 


i 


“• • • It was thought also that an approximate 
estimate of the time of the accident should be suffi¬ 
cient and the word ‘approximate 7 was therefore in¬ 
serted in the bill. Witnesses appearing for the Dis¬ 
trict stated that a general description of the place 
would be inadequate as the actual conditions at the 
particular place must be inspected so the word 
‘place 7 was left as in the original draft of the bill. 

• • • it 


The Committee on the District of Columbia which made 
the aforesaid report stated that “The purpose of the bill is 
to protect the District of Columbia against unreasonable 
claims and to assist it in the defense of the public interest 
where claims are made within the 3-year statute of limita¬ 
tions but so long after the event that it is impossible 
for the District of Columbia to obtain evidence for use in 
litigation which may result. 77 

As will appear hereinafter, the statute has never been 
interpreted by this Court. 


n 

There Was No Notice in Writing as Required by the Statute 

The first purported notice of claim, while addressed to the 
Commissioners and while given within the statutory period, 
gave neither the approximate time nor the correct location 
of the alleged fall. The appellants concede that fact (Ap¬ 
pellants 7 Brief p. 2). 

The second purported notice, while also given within the 
statutory period, was addressed not to the “commissioners 
of the District of Columbia 77 , as required by the statute, 
but to the Inspector of Claims, D. C. In that purported 
second notice, the date of the alleged accident was corrected 
but not the location. 



In the third purported notice, also addressed to the In¬ 
spector of Claims, D. C., while the location of the alleged 
accident was corrected, the notice was given after the ex¬ 
piration of the six months period. 

No notice of any kind was ever given to the Commission¬ 
ers of the District of Columbia, or anyone else in the Dis¬ 
trict of Columbia Government, of any claim by appellant 
Ann Louise McDonald. 

Thus, the conclusion is inescapable that there w-as no no¬ 
tice in writing on behalf of either appellant given “to the 
commissioners of the District of Columbia”, within the six 
months statutory period, wherein the approximate time or 
the correct location of the alleged fall was stated. 

The appellants contend that the “notice of September 21, 
1953, addressed to the Commissioners of the District of Co¬ 
lumbia • * * is a proper and legal notice to the defendant and 
complies with Title 12, Section 208 of the District of Colum¬ 
bia Code, 1951 edition; for, any errors contained in this 
notice -were properly and legally cured by giving notice of 
the defects and the corrections thereto to the District of 
Columbia authorities, designated by the Commissioners of 
the District of Columbia, within the six months statutory 
period.” (Appellants’ Brief pp. 4, 5.) 

Appellee, however, submits that the aforesaid letter did 
not meet the express requirements of the statute and the 
action could not be maintained. 

Appellants concede that the letter of Sepember 21, 1953, 
was incorrect both as to the approximate time and as to the 
correct location of the alleged injury, but they say that those 
errors were corrected by giving notice of the corrections to 
District of Columbia authorities “designated by the Com¬ 
missioners of the District of Columbia.” 

Of necessity, inherent in such contention is some sort of 
theory that the Inspector of Claims is an “agent” of the 
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Commissioners of the District of Columbia and that, there¬ 
fore, oral notice of the claim to such agent serves to satisfy 
the requirements of the statute. However, there is no allega¬ 
tion in the complaint, and it is not a fact, that the Commis¬ 
sioners delegated, as they might have under Reorganization 
Plan No. 5, 1 to any subordinate employees or officials the 
duty imposed upon them to receive notices of claims against 
the government. The statute does not provide for service of 
notice upon any persons other than the ^ 1 commissioners of 
the District of Columbia.” In this respect, the statute is 
clear and unambiguous and where, as here, “the language of 
a statute is plain there is nothing to construe. To give it a 
meaning different from that expressed by its plain language 
would be judicial legislation.” Hengesbach v. Hengesbach, 
73 App. D. C. 1,114 A. 2d 845. 

If the Congress had intended that notice of claim for per¬ 
sonal injury or property damage stating the approximate 
time and correct location and other circumstances of such 
alleged injury or damage might be served upon the Inspector 
of Claims, or any other employee or officer of the District 
Government, it could have easily provided for such pro¬ 
cedure. But it did not do so. In this connection, it is note¬ 
worthy that the statute does provide that the notice may be 
given by the claimant “his agent, or attorney”, but there 
are no similar provisions with respect to the Commissioners, 
to whom the notice must be given. 

Even if the statute did not specifically require, as a condi¬ 
tion precedent to the maintenance of a suit for unliquidated 
damages, that the notice be given to the Commissioners, ap¬ 
pellants could not even then prevail. It is undisputed that 
in this case notice in writing of the correct location of the 
alleged injury was not given to anyone in the District of 
Columbia Government until after the statutory period had 
expired. 


1 House "Document No. 447, 82d Congress, 2d Session 
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Accuracy as to the location of an alleged accident is an 
essential element of notice of the claim. As the Court of 
Appeals of New York stated in Casey v. New York, 217 N. Y. 
193, 111 N. R 764: 

• The city is entitled to know, not alone 
where the accident in fact happened, but also where 
the injured pep^on claims that it happened. The 
two points ar^necessarily and invariably identical 
and the rule requiring a particular location to be 
stated in the notice should not be greatly relaxed 
merely because the conjectures of the city officials 
as to its meaning prove accurate.’’ 

See also Rozell v. City of New York (App. Div.), 65 N. Y. S. 
(2d) 864, Belzer v. City of New York, 269 App. Div. 987, 58 
N. Y. S. (2d) 278 and Chaimowitz v. City of New York, 255 
App. Div. 1003, 8 N. Y. S. (2d) 336. 

Insofar as the location of the accident is concerned, it is, 
as pointed out hereinbefore, undeniable that it w T as the 
intention of the Congress that the same be given with partic¬ 
ularity. While it has been stated that “Although absolute 
accuracy of description is not required, the place of the ac¬ 
cident should, so far as practicable, be described in the notice 
with reasonable precision, that it may be readily identified”, 2 
in view of the* intention of the Congress, as evidenced by 
the aforementioned report on H. R. 13570, any liberal inter¬ 
pretation is not here applicable. 

But, to repeat, no notice in writing of the correct location 
of the alleged accident was ever given to anyone in the Gov¬ 
ernment of the District of Columbia within the statutory 
period. 

With respect to the “approximate time” of the alleged 
accident, it should be pointed out that in the first notice 
the date was given as May 14, 1953, and in the subsequent 
letter to the Inspector of Claims as May 3, 1953. The first 

2 1$ McQuillan, Municipal Corporations (3rd Edition) 611. 
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letter was not in compliance with the statute because the 
“approximate time” was not given and the subsequent 
letter was defective because it was not a notice in writing 
“to the commissioners.” 

The appellants also argue, in substance, that the statute 
was complied with because certain employees of the District 
of Columbia ascertained, within the statutory period, the 
correct location of the alleged accident. But as the Muni¬ 
cipal Court of Appeals for the District of Columbia stated 
in District of Columbia v. World Fire and Marine Insurance 
Co., 68 A. 2d 222, “Generally, in such cases, actual notice is 
without effect to dispense with a written notice, when a 
statute requires notice in writing.” The general rule on 
this subject is stated in 38 Am. Jur., p. 405, Sec. 703, as 
follows: 


“Actual knowledge of all the facts required to 
be stated in the statutory notice of injury cannot 
supply the omission of the written notice required 
to be given the mayor or city clerk. Absence of the 
statutory notice will not be excused merely because 
it appears that the municipality had actual notice 
of the injury and investigated the case and inter¬ 
rogated the claimant in respect to the same.” 

Actual knowledge acquired through any means other than 
a notice in writing will not serve to meet the requirements 
of the statute. As the rule is stated in 38 Am. Jur., p. 395, 
Sec. 691: 


“When the statute so specifies, the notice must 
be in writing, since the purpose and necessity of re¬ 
quiring notices, demands, contracts, etc., to be in 
writing, rather than trusting to slippery memory, 
is obvious and demonstrated by experience. • • * ” 


As the Municipal Court of Appeals for the District of Co¬ 
lumbia expressed the proposition “ the 4 requirements of the 
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statute as to written notice are mandatory, and that for 
failure to give such written notice the claim of the insur¬ 
ance company could not be maintained. Verbal notice to a 
subordinate official cannot take the place of the written 
notice which the statute says must be given to the Com¬ 
missioners.’ * * # District of Columbia v. World Fire and 
Marine Insurance Co., supra. See also 63 C. J. S. 355. 

The statute involved in this case is to be distinguished 
from statutes which require a notice but provide a saving 
clause for inaccuracies in the notice. 3 Those statutes ex¬ 
pressly provide for relief similar to that here sought by the 
appellants. In the absence of such a statutory provision, 
however, the appellants’ position is wholly untenable. 

Aside from the World Fire case, supra, the Municipal 
Court of Appeals for the District of Columbia has consid¬ 
ered one other case involving the statute involved, viz., Hurd 
v. District of Columbia (Mun. App., D. C.), decided July 28, 
1954, 106 A. 2d 702. Counsel for the appellee believe that 
the Municipal Court of Appeals inconsistently interpreted 
and applied the statute in those two cases. This Court has 
never interpreted the statute. 

CONCLUSION 

No notice in writing setting forth the approximate time 
and the correct location of the alleged accident was ever 
given to the Commissioners of the District of Columbia 
within the six months statutory period provided therefor. 
No written notice setting forth the correct location of the 
alleged accident was ever given anyone in the District of 
Columbia Government until after the statutory period had 


3 e.g., Powers v. Boulder, 54 Colo. 558, 131 P. 395; City of Pueblo v. Babbitt, 
47 Colo. 596,108 P. 175; Naze v. Town of Hudson . 250 Mass. 360. 145 N. E. 468; 
Bemdt v. City of Cudahy, 141 Wise. 457, 124 N. W. 511; Steinke v. City of 
Oshkosh, 159 Wise. 124, 149 N. W. 715; Greenberg v. Waterbury, 117 Conn. 67, 
167 A. 83. 
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expired. Written notice of these factors to the Commis¬ 
sioners is a condition precedent to the maintenance of an 
action and the lower court was clearly correct in dismissing 
the complaint and its action should be affirmed. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation 
Counsel, D . C., 

Harry L. Walker, 

Assistant Corporation Counsel, D. C., 
Ralph D. Quinter, Jr., 

Assistant Corporation Counsel, D. C., 
Attorneys for Appellee , 

District Building, 

Washington 4, D. C. 
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PETITION FOR REHEARING EN BANC OR IN THE 
ALTERNATIVE A PETITION FOR REHEARING 
BY A DIVISION OF THE COURT 


Appellant, Charles B. McDonald, through his attor¬ 
neys of record, hereby petitions for rehearing herein and 
respectfully asks for a rehearing en banc before this 
Honorable Court or in the alternative, a rehearing by a 
Division of the Court. 

1. Appellant’s printed brief herein with joint appendix 
was filed August 16, 1954. Printed brief for Appellee 
was filed November 8,1954. 

2. Oral argument took place on January 21, 1955 be¬ 
fore Honorable Henry Edgerton, E. Barrett Prettyman 
and Walter J. Bastian. Decision confirming the judgment 
of the District Court was rendered on February 10, 1955. 

3. The Statement of Question presented was contained 
on the first page of the Appellant’s brief. 

4 Appellant presents the following reasons in support 
of this petition: 

a. That Title 12, Sec. 208 (D.C. Code 1951 edit.) 
provides that before any action shall be maintained 

i 
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against the District of Columbia for unliquidated 
damages to person or property, a notice in writing 
shall be given to the Commissioners of the District 
of Columbia as to the approximate time, place, cause 
and circumstance of such injury or damage; said 
notice must be given within six months from the date 
of the occurrence of the injury. 

In the present case, a written notice was given by 
the Appellant and he says that both the letter and 
the spirit of the statute (Notice) were complied with. 
(Steps taken by the appellant to comply with this 
statute are set forth factually in the dissenting opin¬ 
ion.) 

b. That the interpretation of the Statute as set out 
in the majority opinion of this Honorable Court com¬ 
pelling him to perform in a manner different from 
what he has, will perpetrate a gross injustice on him 
and will forever deny him of an opportunity to have 
his case heard on its merits. 

Appellant sincerely and fervently urges that the 
interpretation of this statute of notice in the ma¬ 
jority opinion totally ignores the cardinal rule of 
statutory construction in that where an adherence to 
the strict letter of a statute will lead to injustice, 
absurdity or contradictory provision, the duty de¬ 
volves upon the Court of ascertaining the true mean¬ 
ing. (Appellant says “true meaning” here means 
reasonable notice to the District of Columbia is re¬ 
quired and that same was given in his case). See 
page 5 of Appellant’s brief. See also Tillinghast v. 
Tillinghast, 58 U.S. App. D.C. 107; U. S. v. Hunter, 
26 F. Cas. 15, 428, In re Littleton’s Estate 223, NYS 
155; 59 C.J., Section 569 B at page 957. 

c. That the statute in question here, i.e. Title 12, 
Sec. 208 (D.C. Code 1951 edit.} is one primarily and 
fundamentally of notice and its sole purpose is to 
make certain that the District of Columbia will not be 
prejudiced in any manner by not receiving timely 
notice. 
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In this case, the District of Columbia was not 
prejudiced in any degree, a fact that was so well 
stated by their counsel at the hearing on the motion 
for summary judgment wherein he stated: 

“Your Honor, we were not. deceived by it in the 
end. We knew before the statutory period ran 
where it was. I want to be perfectly fair about 
that with you.” 

In addition to the admission above quoted, the Court 
will please take cognizance of the factual aspect of 
the discussions between counsel for the appellant and 
the representatives of the appellee having to do with 
the place of injury, as set out on page 4 of the 
opinion of the Court. In the light of these facts, it 
is respectfully urged that the conduct of appellee’s 
representatives was such as to preclude them from 
asserting a failure of notice. 

Appellant’s attorneys hereby certify that this petition 
for rehearing is filed in good faith and not for the pur¬ 
pose of delay. 

WHEREFORE, this petition should be granted and the 
decision of February 10, 1955 vacated and rehearing or¬ 
dered before the Court en banc or in the alternative by a 
division of the Court. 

Respectfully submitted, 

/s/ Wesley E. McDonald, Sr. 

Wesley E. McDonald, Sr. 

/s/ B. Austin Newton, Jr. 

B. Austin Newton, Jr. 

Attorneys for the Appellants 
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CERTIFICATE OF SERVICE 

We hereby certify that copies of the attached brief for 
Appellants was mailed, postage prepaid, to Vernon E. 
West, Corporation Counsel for the District of Columbia, 
and Harry L. Walker, Assistant Corporation Counsel for 
the District of Columbia, attorneys for the Appellees, at 
the District Building, Washington 4, D. C., this 24th day 
of February, 1955. 


/s/ Wesley E. McDonald, Sr. 
Wesley E. McDonald, Sr. 

/s/ B. Austin Newton 

B. Austin Newton, Jr. 
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